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1040.112 Noncompliance with assurances.

1040.113 Deferral.

1040.114 Termination of or refusal to grant
or to continue Federal financial assist-
ance.

1040.115 Other means authorized by law.

OPPORTUNITY FOR HEARING

1040.121 Notice of opportunity for hearing.

1040.122 Request for hearing or review.

1040.123 Consolidated or joint hearings.

1040.124 Responsibility of the Federal En-
ergy Regulatory Commission.

JUDICIAL REVIEW

1040.131 Judicial review.

APPENDIX A TO PART 1040—FEDERAL FINAN-
CIAL ASSISTANCE OF THE DEPARTMENT OF
ENERGY TO WHICH THIS PART APPLIES

AUTHORITY: 20 U.S.C. 1681-1686; 29 U.S.C.
794; 42 U.S.C. 2000d to 2000d-4a, 3601-3631, 5891,
6101-6107, 6870, 7101 et seq.

SOURCE: 45 FR 40515, June 13, 1980, unless
otherwise noted.

Subpart A—General Provisions

§1040.1 Purpose.

The purpose of this part is to imple-
ment Title VI of the Civil Rights Act of
1964, Pub. L. 88-352; section 16 of the
Federal Energy Administration Act of
1974, as amended, Pub. L. 93-275; sec-
tion 401 of the Energy Reorganization
Act of 1974, Pub. L. 93-438; Title IX of
the Education Amendments of 1972, as
amended, Pub. L. 92-318, Pub. L. 93-568
and Pub. L. 94-482; section 504 of the
Rehabilitation Act of 1973, as amended,
Pub. L. 93-112; the Age Discrimination
Act of 1975, Pub. L. 94-135; Title VIII of
the Civil Rights Act of 1968, Pub. L. 90—
284; and civil rights provisions of stat-
utes administered pursuant to author-
ity under the DOE Organization Act,
Pub. L. 95-91, so no person shall, on the
ground of race, color, national origin,
sex (when covered by section 16 and
section 401), handicap, or age, be ex-
cluded from participation in, be denied
the benefits of, be subjected to dis-
crimination under, or be denied em-
ployment, where a primary purpose of
the program or activity is to provide
employment or when the delivery of
program services is affected by the re-
cipient’s employment practices (under
section 504, all grantee and subgrantee
employment practices are covered re-
gardless of the purpose of the pro-
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gram), in connection with any program
or activity receiving Federal financial
assistance from the Department of En-
ergy (after this referred to as DOE or
the Department). Employment cov-
erage may be broader in scope when
section 16, section 401, or Title IX are
applicable.

§1040.2 Application.

(a) The application of this part is to
any program or activity for which Fed-
eral financial assistance is authorized
under laws administered by DOE. Pro-
grams to which this part applies are
listed in Appendix A of this part. Ap-
pendix A is to be revised from time to
time by notice published in the FED-
ERAL REGISTER. This part applies to
money paid, property transferred, or
other Federal financial assistance in-
cluding cooperative agreements ex-
tended under any program or activity,
by way of grant, loan, or contract by
DOE, or grants awarded in the perform-
ance of a contract with DOE by an au-
thorized contractor or subcontractor,
the terms of which require compliance
with this part. If any statutes imple-
mented by this part are otherwise ap-
plicable, the failure to list a program
in Appendix A does not mean the pro-
gram is not covered by this part.

(b) This part does not apply to:

(1) Contracts of insurance or guar-
anty;

(2) Employment practices under any
program or activity except as provided
in 8§1040.12, 1040.14, 1040.41, 1040.47 and
1040.66; or

(3) Procurement contracts under
Title 41 CFR part 1 or part 9.

§1040.3 Definitions—General.

(a) Academic institution includes any
school, academy, college, university,
institute, or other association, organi-
zation, or agency conducting or admin-
istering any program, project, or facil-
ity designed to educate or train indi-
viduals.

(b) Administrative law judge means a
person appointed by the reviewing au-
thority to preside over a hearing held
under this part.

(c) Agency or Federal agency refers to
any Federal department or agency
which extends Federal financial assist-
ance.
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(d) Applicant for assistance means one
who submits an application, request, or
plan required to be approved by a De-
partment official or by a primary re-
cipient as a condition to becoming eli-
gible for Federal financial assistance.

(e) Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

(f) Director, FAPD refers to the Direc-
tor, Federally Assisted Programs Divi-
sion, Office of Equal Opportunity, DOE.

(g) Compliance Review means an anal-
ysis of a recipient’s selected employ-
ment practices or delivery of services
for adherence to provisions of any of
the subparts of this part.

(h) Department means the Depart-
ment of Energy (DOE).

(i) FERC means the Federal Energy
Regulatory Commission, DOE.

(J) Where designation of persons by
race, color, or national origin is re-
quired, the following designations are
to be used:

(1) Black, not of Hispanic origin. A
person having origins in any of the
black racial groups of Africa.

(2) Hispanic. A person of Mexican,
Puerto Rican, Cuban, Central or South
American or other Spanish Culture or
origin, regardless of race.

(3) Asian or Pacific Islander. A person
having origins in any of the original
peoples of the Far East, Southeast
Asia, the Indian Subcontinent, or the
Pacific Islands. This includes, for ex-
ample, China, India, Japan, Korea, the
Philippine Islands, Hawaiian Islands,
and Samoa.

(4) American Indian or Alaskan Native.
A person having origins in any of the
original peoples of North America and
who maintains cultural identification
through tribal affiliation or commu-
nity recognition.

(5) White, not of Hispanic origin. A per-
son having origins in any of the origi-
nal peoples of Europe, North Africa, or
the Middle East.

Additional subcategories based on na-
tional origin or primary language spo-
ken may be used where appropriate on
either a national or a regional basis.
Paragraphs (J) (1) through (5), inclu-
sive, set forth in this section are in
conformity with Directive No. 15 of the
Office of Federal Statistical Policy and

10 CFR Ch. X (1-1-98 Edition)

Standards. To the extent that these
designations are modified, paragraphs
() (@) through (5), inclusive, set forth
in this section are to be interpreted to
conform with those modifications.

(k) Director means the Director, Of-
fice of Equal Opportunity, DOE.

(I) Disposition means any treatment,
handling, decision, sentencing, confine-
ment, or other proscription of conduct.

(m) Employment practices, see individ-
ual section headings.

(n) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property, and the provision of fa-
cilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation, or acquisition of facilities.

(0) Federal financial assistance in-
cludes:

(1) Grants and loans of Federal funds,

(2) The grant or donation of Federal
property and interest in property,

(3) The detail of or provision of serv-
ices by Federal personnel,

(4) The sale and lease of, and the per-
mission to use (on other than a casual
or transient basis), Federal property or
any interest in such property, the fur-
nishing of services without consider-
ation or at a nominal consideration, or
at a consideration which is reduced for
the purpose of assisting the recipient,
or in recognition of the public interest
to be served by the sale, lease, or fur-
nishing of services to the recipient, and

(5) Any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(p) General Counsel mean the Office of
the General Counsel Department of En-
ergy.

(q) Government organization means the
political subdivision for a prescribed
geographical area.

(r) Investigations include fact-finding
efforts and attempts to secure vol-
untary resolution of complaints.

(s) Noncompliance means the failure
of a recipient or subrecipient to com-
ply with any subpart of this part.

(t) Primary recipient means any per-
son, group, organization, state, or local
unit of government which is authorized
or required to extend Federal financial
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assistance to another recipient for the
purpose of carrying out a program.

(u) Program includes any program,
project, or activity for the provision of
services, financial aid, or other bene-
fits to individuals (including education
or training, health, welfare, rehabilita-
tion, housing, or other services, wheth-
er provided through an employee of the
grantee or provided by others through
contracts or other arrangements with
the grantee, and including work oppor-
tunities and cash or loan or other as-
sistance to individuals), or for the pro-
vision of facilities for furnishing serv-
ices, financial aid, or other benefits to
individuals. The services, financial aid,
or other benefits provided under a pro-
gram receiving Federal financial as-
sistance shall be deemed to include any
services, financial aid, or other bene-
fits provided with the aid of Federal fi-
nancial assistance or with the aid of
any non-Federal funds, property, or
other resources required to be expended
or made available for the program to
meet matching requirements or other
conditions which must be met in order
to receive the Federal financial assist-
ance, and to include any services, fi-
nancial aid, or other benefits provided
in or through a facility provided with
the aid of Federal resources or such
non-Federal resources.

(v) Responsible Departmental or DOE
Official means the official of the De-
partment of Energy that has been as-
signed the principal responsibility for
administration of the law extending
Federal financial assistance.

(w) Reviewing authority means the
component of the Department dele-
gated authority by the Secretary to ap-
point, and to review the decisions of,
administrative law judges in cases aris-
ing under this part.

(x) Secretary means the Secretary of
the Department of Energy.

(y) The term United States includes
the states of the United States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
land, American Samoa, Guam, Wake
Island, the Canal Zone, and all other
territories and possessions of the
United States, and the term State in-
cludes any one of the foregoing.

(z) Headquarters means DOE offices
located in Washington, D.C.

§1040.4
and

§1040.4 Assurances
preaward review.

(a) Assurances. An applicant for Fed-
eral financial assistance for a program
or activity to which this part applies
shall submit an assurance on a form
specified by the Director that the pro-
gram or activity will be operated in
compliance with applicable subparts.
Such assurances are to include provi-
sions which give the United States a
right to seek judicial enforcement.

(b) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended in the form of real property or
to provide real property or structure
on the property, the assurance obli-
gates the recipient or, in the case of a
subsequent transfer, the transferee, for
the period during which the real prop-
erty or structures are used for the pur-
pose for which Federal financial assist-
ance is extended or for another purpose
involving the provision of similar serv-
ices or benefits.

(2) In the case of Federal financial as-
sistance extended to provide personal
property, the assurance obligates the
recipient for the period during which it
retains ownership or possession of the
property.

(3) In all other cases, the assurance
obligates the recipient to all terms and
conditions contained in the certificate
of assurance for the period during
which Federal financial assistance is
extended.

(c) Covenants. Where Federal finan-
cial assistance is provided in the form
of real property, structures, improve-
ments on or interests in the property,
or in the case where Federal financial
assistance is provided in the form of a
transfer of real property or interest in
the property from the Department:

(1) The instrument effecting or re-
cording this transfer is to contain a
covenant running with the land to as-
sure nondiscrimination for the period
during which the real property is used
for a purpose for which the Federal fi-
nancial assistance is extended or for
another purpose involving the provi-
sion of similar services or benefits; or

(2) Where no transfer of property is
involved or imposed with Federal fi-
nancial assistance, the recipient shall
agree to include the covenant described
in paragraph (c)(1) of this section in

required
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